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Insights on Permanent Establishment, Cross-Border Employment, and Tax
Compliance-Samsung Electronics Co. Ltd.

The recent judgment from the Hon'ble High Court of Delhi in the case of the Principal Commissioner of
Income-tax, International Taxation vs. Samsung Electronics Co. Ltd'. offers a detailed analysis of the
concept of Permanent Establishment (PE) under international tax law, specifically focusing on the
provisions of the Double Taxation Avoidance Agreement (DTAA) between India and South Korea.

Samsung Electronics Co. Ltd. (‘Samsung Korea'), a South Korean entity, is the parent company of
Samsung India Electronics Private Limited (SIEL), a wholly owned subsidiary operating in India. The
Indian tax authorities alleged that Samsung Korea had a PE in India via its subsidiary (SIEL) and seconded
employees. The core dispute revolved around whether the operational and employment arrangements
fulfilled the conditions outlined in the DTAA to establish a PE, thereby subjecting Samsung Korea to
taxation in India.

KEY FINDINGS FROM THE JUDGMENT

No Automatic PE Creation Through Subsidiaries: A subsidiary functioning as an independent legal
entity does not automatically constitute a Permanent Establishment (PE) for its parent company. For a
Fixed Place PE to exist, the parent company must have direct control over the subsidiary’'s premises or
operations.

Secondment and Service PE: The secondment of employees does not result in the creation of a Service
PE if the seconded employees are exclusively under the control and supervision of the host entity.
Reimbursement of salaries by the host entity alone does not imply a direct operational link to the parent
company.

Dependent Agent PE (DAPE): A subsidiary does not qualify as a Dependent Agent PE merely because it
relies on the parent company for business operations. To establish DAPE, the subsidiary must habitually
act on behalf of the parent company and have authority to bind it to contracts, which was not the case
here.

DTAA Provisions Take Precedence: The provisions of the DTAA override domestic tax laws in
determining tax liability. For a PE to exist, specific conditions as defined in the DTAA must be satisfied.

Importance of Evidence: Tax authorities are required to provide substantial evidence to demonstrate
the existence of a PE. The focus should be on the actual substance of the relationship rather than
assumptions derived from the corporate structure.

This judgment emphasizes the critical need for well-defined relationships, strict compliance with
international tax treaties, and proper documentation. It also reinforces the necessity for tax authorities to
substantiate their claims with credible evidence. For multinational corporations, the ruling provides
clarity on structuring operations and managing secondment arrangements to mitigate cross-border tax
risks.
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